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Professional Certificate in Convention and Trade Law

Competition Law in Trade

Competition law is the body of statutes and regulations that seek to preserve and promote market
competition by preventing anti-competitive conduct and by regulating corporate mergers and acquisitions.
In the context of international trade, competition law interacts with customs, trade agreements and
investment rules to ensure that cross-border commerce is not distorted by abusive practices. The following
key terms and vocabulary form the foundation for understanding how competition law functions in
trade-related matters. Each definition is accompanied by practical examples, typical applications, and the
challenges that regulators, businesses, and courts face when interpreting the concepts.

Antitrust is the term most commonly used in the United States to describe competition law. It originated
from the Sherman Antitrust Act of 1890 and refers to the legal framework that prohibits monopolistic
behaviour and promotes competition. While the United States relies on the term "antitrust,” many other
jurisdictions, such as the European Union, use “competition law.” The two systems share many objectives
but differ in procedural aspects and the balance between public and private enforcement. For instance, a
U.S. Antitrust case may be brought by the Department of Justice, while an EU competition case is typically
initiated by the European Commission.

Monopoly describes a market situation where a single firm controls the entire supply of a product or
service, often resulting in the ability to set prices without competitive restraint. A classic example is a
national utility that is the only provider of electricity in a region. Monopoly can arise naturally, for example
through high fixed costs that make multiple firms unviable, or artificially, through exclusionary conduct.
Regulators must distinguish between lawful monopolies that arise from efficiency and those that result from
anti-competitive conduct such as predatory pricing or exclusive dealing.

Dominant position is a concept used primarily in EU competition law to indicate that a firm possesses
sufficient market power to act independently of its competitors, customers, or ultimately consumers. The
assessment of dominance involves measuring market share, evaluating barriers to entry, and analysing the
firm'’s ability to behave autonomously. A company with a 70 % market share in a market with high entry
barriers is more likely to be deemed dominant than a firm with the same share in a highly contestable
market. Dominance is not illegal per se; it becomes problematic when the firm engages in “abuse of
dominance,” a separate prohibited conduct.

Abuse of dominance refers to exploitative or exclusionary conduct by a dominant firm that harms
competition. Exploitative abuse includes practices such as excessive pricing, while exclusionary abuse may
involve refusal to supply, predatory pricing, or tying. An illustrative case is the EU Commission’s decision
against a major operating system provider for tying its web browser to the operating system, thereby
foreclosing competition in the browser market. The challenge for regulators is to differentiate legitimate
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business strategies from abusive conduct, especially when the dominant firm argues that its actions are
efficiency-driven.

Cartel is a collusive agreement between competitors to coordinate their behaviour, typically to fix prices,
limit production, allocate markets, or rig bids. Cartels are among the most serious violations of competition
law because they directly undermine the competitive process. For example, several manufacturers of a
certain type of steel may agree to set a minimum price, reducing the incentive to innovate or lower costs.
Cartels are usually secretive, making detection difficult. Enforcement agencies employ leniency programs,
dawn raids, and market monitoring to uncover and dismantle cartels. The criminalisation of cartel conduct
in many jurisdictions adds a deterrent effect, but also raises concerns about proportionality and due
process.

Price fixing is a specific form of cartel behaviour where competitors agree on the price at which they will sell
a product or service. This can be a simple agreement to maintain a uniform price across all participants, or a
more sophisticated scheme involving the use of a “price floor” and "price ceiling.” A notable case involved
several airlines colluding to fix fuel surcharges, resulting in higher ticket prices for consumers. The challenge
for competition authorities is to prove the existence of a "agreement,” which often requires indirect
evidence such as parallel price movements, communication patterns, and the presence of a "“meeting of the
minds.”

Market sharing (or “territorial allocation”) occurs when competitors divide markets among themselves,
either by geographic region or by customer type. For instance, two manufacturers of a specialized industrial
component may agree that each will only sell to customers in a specific country, effectively eliminating
competition in each market. Market sharing is especially pernicious because it reduces consumer choice
without necessarily affecting price levels in the short term. Detecting market sharing often relies on
analysing sales data, supply chain relationships, and the absence of competitive bids in the divided markets.

Bid rigging is a collusive practice where competitors agree in advance who will win a public or private
contract, typically by rotating the winning bid or by submitting “cover” bids that are intentionally
non-competitive. A classic example is a group of construction firms that agree to submit a single “winning”
bid while the others submit higher bids to create the appearance of competition. Bid rigging undermines
the integrity of procurement processes and often leads to higher costs for the contracting authority.
Enforcement agencies combat bid rigging through procurement monitoring, whistleblower incentives, and
cooperation with international antitrust bodies.

Merger control is the regulatory regime that reviews and, if necessary, blocks or conditions corporate
mergers and acquisitions in order to prevent the creation or strengthening of dominant positions. The
review process typically involves a “substantive test” that assesses whether the merger would significantly
impede effective competition. In the EU, the relevant test is whether the merger would “significantly hinder
competition” in the internal market. In the United States, the "Horizontal Merger Guidelines” provide the
analytical framework, focusing on market concentration and potential anticompetitive effects. Merger
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control challenges include defining the relevant market, forecasting post-merger behaviour, and dealing
with dynamic industries where rapid innovation may offset concentration concerns.

Horizontal merger occurs when two firms operating at the same level of the supply chain and in the same
market combine. For example, the merger of two leading smartphone manufacturers would be a horizontal
merger. Horizontal mergers are closely scrutinised because they directly reduce the number of competitors
in a market, potentially leading to higher prices or reduced innovation. However, they may also generate
efficiencies, such as economies of scale, that could benefit consumers. The regulator’s task is to weigh the
likely anticompetitive effects against the claimed efficiencies, often requiring detailed cost-benefit analysis.

Vertical merger involves the combination of firms operating at different stages of the production or
distribution chain, such as a manufacturer merging with a wholesaler. Vertical mergers can raise competition
concerns when they enable the merged entity to foreclose rivals from essential inputs or distribution
channels. For instance, a coffee bean producer acquiring a major coffee shop chain may be able to limit the
supply of beans to competing coffee shops. Nevertheless, vertical integration can also lead to efficiencies,
such as reduced transaction costs and better coordination. The regulatory analysis of vertical mergers
therefore focuses on “foreclosure effects” and “efficiency justifications.”

Market definition is the first step in most competition analyses. It involves identifying the product and
geographic boundaries within which competition takes place. The “product market” is defined by assessing
“substitutes” — products that are interchangeable from the consumer’s perspective, often using the “SSNIP”
test (significant and sustained improvement in net price). The “geographic market” is delineated by
examining the area where firms compete on the basis of price and where customers are willing to switch
suppliers. Accurate market definition is crucial because it determines market share calculations,
concentration indices, and the scope of antitrust concerns. Errors in market definition can either overstate
competition (by creating a market that is too broad) or understate it (by making the market too narrow).

Relevant market is synonymous with market definition, but the term emphasises the importance of the
market in the context of a specific alleged infringement. For example, a price-fixing case may focus on the
“relevant market” for a particular brand of consumer electronics, while a merger case may examine the
“relevant market” for a specific type of industrial component. The relevance of the market is determined by
the nature of the conduct under review and the competitive dynamics of the sector.

Market power refers to the ability of a firm to raise its price above competitive levels without losing a
proportionate share of customers. Market power is often measured by market share, but other indicators
include barriers to entry, concentration ratios, and the Herfindahl-Hirschman Index (HHI). A firm with a 40 %
market share in a market with low entry barriers may have limited market power, whereas a firm with a 15%
share in a market with high barriers and few competitors may wield significant power. Understanding
market power is essential for assessing the likelihood of anticompetitive conduct and for determining
appropriate remedies.
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Concentration describes the degree to which market share is concentrated among a few firms. The most
common quantitative measures are the “four-firm concentration ratio” (CR4) and the “Herfindahl-Hirschman
Index.” A high concentration indicates that a small number of firms dominate the market, which may raise
competition concerns, especially when combined with evidence of collusion or coordinated behaviour.
However, concentration alone does not prove antitrust violations; it merely signals the need for further
analysis.

Anticompetitive conduct encompasses a broad range of behaviours that restrict competition, including
cartels, abuse of dominance, exclusive dealing, tying, predatory pricing, and refusal to deal. Each type of
conduct has specific legal elements and evidentiary requirements. For instance, exclusive dealing may be
unlawful if it forecloses a substantial portion of the market to rivals and lacks sufficient justification. The
challenge for courts and competition authorities is to balance the prohibition of harmful conduct against
the need to allow legitimate business strategies that can enhance efficiency and consumer welfare.

Restraint of trade is a historic term that originates from early common-law cases, such as the “Rule of
Reason” doctrine in the United States. It refers to any agreement or practice that limits the freedom of
parties to engage in commerce. Modern competition law distinguishes between “per se” illegal restraints
(e.G,, Price fixing) and “rule-of-reason” restraints that require a balancing of anticompetitive effects against
pro-competitive benefits. The concept of restraint of trade remains useful for describing the underlying
economic impact of a wide variety of agreements.

Exclusive dealing occurs when a supplier requires a buyer to purchase exclusively from it, or when a buyer
agrees to buy exclusively from a particular supplier. This can foreclose market access for competitors,
especially when the exclusive arrangement covers a significant share of the market. For example, a large
retailer may sign an exclusive supply contract with a dominant beverage manufacturer, preventing other
beverage producers from accessing the retailer’s shelves. Courts evaluate exclusive dealing under the
"as-efficient-competitor” test, considering whether the arrangement would be foreclosed to an efficient
competitor and whether any efficiencies justify the restriction.

Tying is a practice where a seller conditions the sale of one product (the “tying” product) on the purchase of
another product (the “tied” product). Tying can be abusive when the seller has market power in the tying
product and uses that power to force customers to buy the tied product, thereby restricting competition in
the tied market. A classic case involved a printer manufacturer that required customers to buy its
proprietary ink cartridges, limiting the market for third-party inks. The analysis of tying requires establishing
the presence of market power, the existence of a tying arrangement, and the anticompetitive effect on the
tied market.

Predatory pricing is a strategy where a firm prices its products below cost with the intention of driving
competitors out of the market, after which it can raise prices to recoup losses. Predatory pricing is difficult
to prove because it requires demonstrating both “below-cost pricing” and a “"dangerous probability of
recoupment.” For instance, a dominant online retailer may temporarily sell a product at a loss to force
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smaller rivals to exit the market. Antitrust authorities must carefully assess cost structures, market dynamics,
and the firm’s ability to sustain losses. Over-aggressive enforcement may deter legitimate price competition,
while under-enforcement may allow abusive pricing to persist.

Refusal to deal involves a dominant firm denying access to essential facilities or inputs to competitors. This
can be illegal if the refusal forecloses competition and the facilities are indispensable. An example is a
railway operator that refuses to grant track access to a competing freight service, thereby limiting the
competitor’s ability to offer services. The “essential facilities doctrine” has been applied in various
jurisdictions, but its scope varies. In the EU, the “infrastructure” cases have clarified the circumstances under
which refusal to deal may constitute abuse of dominance.

Barriers to entry are obstacles that prevent new firms from entering a market. They can be structural (e.G.,
High capital requirements), legal (e.G., Licensing restrictions), or strategic (e.G., Exclusive contracts). High
barriers to entry increase the likelihood that a dominant firm can abuse its position because competitors
cannot easily challenge it. For example, a pharmaceutical company with a patented drug may face
regulatory barriers that prevent generic competitors from entering the market promptly. Understanding
barriers to entry is crucial when assessing market power, abuse, and merger effects.

Abuse of intellectual property occurs when a firm uses patents, trademarks, or copyrights not to protect
genuine innovation but to block competition. Practices such as “patent thickets,” “evergreening,” and
“refusal to license” can be considered abusive if they unjustifiably restrict market entry. For instance, a
software company may file a large number of overlapping patents to create a “patent thicket” that deters
rivals from developing compatible products. Competition authorities must balance the need to protect
legitimate IP rights with the risk of creating artificial monopolies.

State aid is a concept primarily in EU competition law that refers to any advantage granted by a public
authority that distorts or threatens to distort competition. State aid can take the form of subsidies, tax
breaks, or preferential loans. While not a competition law term per se, state aid interacts with competition
law because it can reinforce dominant positions or facilitate anti-competitive conduct. For example, a
government may provide subsidies to a national airline, giving it an unfair advantage over foreign carriers.
The EU has a detailed “State Aid” framework that requires notification and assessment of any aid that may
affect competition in the internal market.

Competition authority denotes the government agency tasked with enforcing competition law. Examples
include the European Commission’s Directorate-General for Competition, the United States Department of
Justice Antitrust Division, the United Kingdom's Competition and Markets Authority, and the Australian
Competition and Consumer Commission. Competition authorities have investigative powers, such as the
ability to conduct “dawn raids,” request documents, and interview witnesses. They also have the authority to
impose fines, order structural remedies, or approve/condition mergers. Coordination among competition
authorities is increasingly important in cross-border cases, where conduct spans multiple jurisdictions.
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Enforcement refers to the actions taken by competition authorities or courts to ensure compliance with
competition law. Enforcement can be “public,” involving investigations and prosecutions by the authority, or
“private,” where individuals or businesses bring claims for damages. Public enforcement often results in
fines, injunctions, or behavioural orders, while private enforcement may lead to compensation for harmed
parties. The effectiveness of enforcement depends on resources, legal powers, and the willingness of
authorities to pursue cases. International cooperation, through networks such as the International
Competition Network (ICN), enhances enforcement in global markets.

Leniency program is a tool used by competition authorities to encourage cartel members to self-report in
exchange for reduced or waived penalties. Leniency programs have proven highly effective in uncovering
cartels because they destabilise the collusive trust among participants. A typical leniency policy requires the
applicant to be the first to come forward, to provide full cooperation, and to cease participation in the
cartel. The United States, the EU, and many Asian jurisdictions have robust leniency schemes. Challenges
include ensuring due process for applicants and managing the potential for “false-positive” applications
that could be used strategically to gain an advantage.

Compliance program is an internal set of policies and procedures that a company adopts to prevent
violations of competition law. Effective compliance programs include risk assessments, training, monitoring,
and whistleblower mechanisms. Companies often establish a “competition law compliance officer” to
oversee the program. A well-designed compliance program can mitigate the risk of fines and reputational
damage, and it may be taken into account by authorities when determining sanctions. However, designing a
program that satisfies multiple jurisdictions with differing standards can be complex, especially for
multinational corporations.

Market share is a simple yet pivotal metric used to gauge a firm’'s presence in a market. It is calculated by
dividing the firm’s sales (or volume) by the total market sales. While market share alone does not determine
legality, thresholds such as 40 % or 50 % are often used as indicators of potential dominance. In merger
analysis, market share helps to compute concentration indices and to predict post-merger market
structures. Nevertheless, market share must be considered alongside other factors, such as the firm's ability
to raise prices and the presence of barriers to entry.

Herfindahl-Hirschman Index (HHI) is a widely used concentration measure that sums the squares of the
market shares of all firms in a market. An HHI below 1,500 points is generally considered “low
concentration,” 1,500-2,500 points “moderate,” and above 2,500 points “high.” In merger control, a
post-merger HHI increase of more than 200 points in a moderately concentrated market may trigger a
presumption of anticompetitive effect. The HHI provides a quantitative snapshot, but it does not capture
dynamic factors such as innovation or potential entry, which must be assessed qualitatively.

Essential facilities doctrine addresses situations where a dominant firm controls a facility that competitors
need to access in order to compete. The doctrine imposes a duty on the dominant firm to provide access on
fair, reasonable, and non-discriminatory (FRAND) terms. An example is a telecommunications operator that
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owns the last-mile infrastructure required for broadband service provision. The essential facilities doctrine is
controversial because it can impose obligations that interfere with property rights, and its application varies
across jurisdictions. In the EU, the "Port of Hamburg” and "“BEREC" cases have clarified the scope of the
doctrine.

Non-price competition involves competitive strategies that do not directly affect price, such as product
differentiation, advertising, service quality, and innovation. While competition law primarily focuses on
price-related effects, non-price competition can also be affected by anticompetitive conduct. For example,
exclusive dealing may limit a competitor’s ability to differentiate its product by restricting access to key
inputs. Understanding non-price competition is essential for a holistic analysis of market dynamics and for
evaluating the pro-competitive benefits of certain agreements.

Cross-border cooperation refers to the collaboration among competition authorities from different
countries to investigate and enforce competition law in multinational contexts. Mechanisms include joint
investigations, information sharing, and coordinated enforcement actions. The “European Competition
Network” (ECN) and the “International Competition Network” (ICN) are platforms facilitating such
cooperation. Cross-border cooperation is crucial for tackling global cartels, merger reviews involving
multinational enterprises, and digital platform dominance that spans jurisdictions. However, differences in
legal standards, procedural rules, and political priorities can hinder seamless cooperation.

EU competition law comprises Articles 101-109 of the Treaty on the Functioning of the European Union
(TFEU) and associated regulations. Article 101 prohibits agreements that restrict competition, while
Article 102 forbids abuse of a dominant position. The EU’s merger control regime is governed by the “EU
Merger Regulation.” The EU has a strong emphasis on both public enforcement (through the European
Commission) and private enforcement (through damages actions). The EU’s competition framework also
includes sector-specific regulations, such as those for telecommunications, energy, and transport.

US antitrust law is primarily based on three statutes: The Sherman Act (Section 1 prohibiting contracts that
restrain trade, and Section 2 prohibiting monopolization), the Clayton Act (addressing mergers, exclusive
dealing, and interlocking directorates), and the Federal Trade Commission Act (which authorises the FTC to
prevent unfair methods of competition). US antitrust enforcement is characterised by a “rule-of-reason”
approach, a focus on consumer welfare (especially price effects), and a strong private enforcement
mechanism that allows individuals and businesses to sue for damages. The US system also places significant
emphasis on “efficiency defenses” and “pro-competitive justifications.”

Competition policy is the broader set of governmental measures that aim to promote competition,
encompassing both competition law (the legal rules) and competition advocacy (the promotion of
competition-friendly policies). Competition policy may include measures such as deregulation, the removal
of barriers to entry, and the adoption of transparent procurement rules. While competition law provides the
enforceable framework, competition policy shapes the environment in which markets operate. Effective
competition policy requires coordination among ministries of trade, finance, and industry, as well as
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engagement with the private sector.

Competition advocacy involves activities undertaken by competition authorities or governments to raise
awareness of the benefits of competition, to advise on policy reforms, and to support the development of
competitive markets. Examples include publishing guidelines on “vertical agreements,” providing training
for small- and medium-sized enterprises (SMEs), and advising on competition-friendly procurement
practices. Advocacy can be particularly valuable in emerging economies where competition concepts are
still being institutionalised. The challenge lies in balancing advocacy with the need for impartial
enforcement.

Competition impact assessment is a tool used by governments and regulators to evaluate the potential
competition effects of proposed policies, regulations, or public-sector contracts before they are
implemented. The assessment typically examines market structure, potential barriers, and the likely
behaviour of firms. For instance, before awarding a public-private partnership (PPP) for a highway project,
authorities may assess whether the concession could lead to market foreclosure for other transport
operators. By conducting impact assessments early, policymakers can design measures that mitigate
anticompetitive risks.

Competition compliance is the ongoing process of ensuring that a company’s operations align with
competition law requirements. It involves regular audits, monitoring of business practices, and updating
policies to reflect legal developments. A robust compliance culture can help prevent inadvertent breaches,
such as inadvertently sharing commercially sensitive information with competitors. Companies often
integrate competition compliance into broader corporate governance frameworks, linking it to ethics, risk
management, and internal controls.

Cartel criminalisation is the trend of treating cartel conduct as a criminal offence, punishable by
imprisonment and fines, rather than solely a civil or administrative violation. The United Kingdom, the
United States, Canada, and several Asian jurisdictions have introduced criminal provisions for cartels.
Criminalisation aims to increase deterrence, encourage whistleblowing, and signal the seriousness of the
offence. However, it also raises concerns about proportionality, the burden on the criminal justice system,
and the risk of over-penalising minor infractions.

Private enforcement allows individuals or businesses to bring actions for damages resulting from antitrust
violations. In the United States, private plaintiffs can seek treble damages under the Sherman Act, while in
the EU, recent jurisprudence has expanded the ability of victims to claim compensation. Private enforcement
complements public enforcement by providing additional incentives for detection and by compensating
harmed parties. Challenges include the cost of litigation, the need for complex economic evidence, and the
risk of “damages trolling” where claims are filed without genuine merit.

Damages actions are civil lawsuits filed by parties who have suffered loss due to anticompetitive conduct.
Successful claims typically require proof of the infringement, causation, and quantifiable loss. Courts may
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award compensatory damages, and in some jurisdictions, punitive damages may also be available. The
calculation of damages often involves “but-for” analysis, comparing the actual market outcome with a
hypothetical scenario absent the illegal conduct. Efficient damages calculations are essential for restoring
competition and deterring future violations.

Collective actions (or class actions) enable groups of similarly affected parties to sue jointly. In competition
law, collective actions can increase access to justice for small businesses that lack resources to pursue
individual claims. The EU’s “Group Litigation” mechanisms and the United States’ class-action framework
both facilitate collective redress, though procedural rules differ. Collective actions raise procedural
challenges, such as certifying the class, managing large volumes of evidence, and ensuring that settlements
are fair to all members.

Competition law reforms refer to legislative or regulatory changes aimed at updating the competition
framework to address new market realities, such as digital platforms, data-driven markets, and sustainability
concerns. Recent reforms in the EU include the "Digital Markets Act” and the “Sustainable Competition
Initiative,” which seek to incorporate considerations of data access, platform neutrality, and environmental
impact. In the United States, proposals for “merger filing thresholds” and “antitrust updates for digital
markets” illustrate ongoing reform efforts. Reforms must balance the need for flexibility with legal certainty
and must consider the interaction with trade agreements and investment treaties.

Competition law in WTO is not a standalone body of rules, but the World Trade Organization (WTO)
includes competition-related provisions in several agreements. The “Agreement on Trade-Related Aspects
of Intellectual Property Rights” (TRIPS) addresses the balance between IP protection and competition. The
"Agreement on Government Procurement” (GPA) contains competition-friendly procurement principles.
Moreover, WTO dispute-settlement panels have occasionally referenced competition law when assessing
the impact of trade-distorting measures. While the WTO does not enforce competition law directly, its
multilateral framework influences how competition policies are shaped in the context of global trade.

Essential competition concepts for trade also include the interaction between competition law and customs
duties, export subsidies, and anti-dumping measures. For example, a country may impose anti-dumping
duties on imported goods that are priced below cost, but if the duties are excessive, they may constitute a
“discriminatory trade practice” that conflicts with competition principles. Similarly, export subsidies granted
by a government can distort competition in the importing market, raising concerns under both competition
and trade law. Practitioners must therefore navigate the overlapping regimes of competition, customs, and
trade to advise clients effectively.

Digital platforms have introduced novel competition challenges, such as “gatekeeper” status, data
monopolies, and network effects. The EU’s “Digital Markets Act” (DMA) defines "gatekeepers” based on
criteria like market share, turnover, and the number of users. Gatekeepers are subject to obligations such as
allowing third-party interoperability and prohibiting self-preferencing. In the United States, antitrust scrutiny
of major platforms focuses on “platform-to-consumer” and “platform-to-business” dynamics. The rapid
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evolution of digital markets requires regulators to adapt traditional competition concepts to address issues
like algorithmic collusion, data-driven market power, and the role of artificial intelligence in pricing.

Algorithmic collusion is a emerging concern where firms use pricing algorithms that, without explicit
communication, converge on higher prices. While the conduct may not involve a “formal agreement,”
competition authorities are exploring whether coordinated outcomes generated by algorithms could be
treated as illegal. The challenge lies in distinguishing lawful independent optimisation from tacit collusion.
Some jurisdictions are considering “safe-harbor” provisions that protect firms that use algorithms
responsibly, while others are developing guidelines on algorithmic transparency and accountability.

" on

Data-driven markets raise competition issues related to “data access,” "data sharing,” and “data portability.”
Firms that collect large amounts of user data may enjoy a competitive advantage that is difficult for
newcomers to overcome. Regulators may address this through data-sharing mandates, interoperability
standards, or by treating data as a “non-excludable” resource. However, imposing data-sharing obligations
can conflict with privacy rights and IP protections, creating a delicate balance between competition and
other policy goals.

Sector-specific competition rules exist for industries where competition dynamics are unique. In
telecommunications, the "European Electronic Communications Code” establishes a framework for access to
infrastructure, interconnection, and spectrum allocation, complementing general competition law. In energy,
“unbundling” rules require the separation of generation, transmission, and distribution activities to prevent
vertical foreclosure. In transport, “airport slots” are regulated to prevent the abuse of scarcity.
Understanding sector-specific rules is essential for practitioners who advise clients operating in regulated
industries.

Remedies are the measures imposed by competition authorities or courts to restore competition after a
violation has been identified. Remedies can be “structural,” such as divestiture of assets, or “behavioral,”
such as commitments to change business practices. For instance, a merger that would create a dominant
position may be cleared on the condition that the merged entity sells off a particular business unit.
Behavioral remedies often require ongoing monitoring by a “monitor” appointed by the authority. The
design of effective remedies must consider feasibility, proportionality, and the likelihood of achieving
lasting competition.

Fines are the most common sanction for competition law violations. In the EU, fines can reach up to 10 % of
a firm’'s worldwide annual turnover, while in the United States, fines may be up to three times the value of
the illegal conduct. Fines serve both punitive and deterrent purposes. However, excessively high fines can
raise questions about fairness and proportionality, especially when a firm cooperates early or has a strong
compliance program. Some jurisdictions incorporate “fine-reduction” mechanisms that reward cooperation
and self-reporting.

Structural remedies involve altering the corporate structure of a firm to eliminate anticompetitive effects.
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Examples include divestiture of a subsidiary, spin-offs, or the creation of independent entities to manage
certain assets. Structural remedies are generally considered more durable than behavioral remedies because
they change the underlying market power. Nevertheless, they can be costly, disruptive, and may not always
be feasible, especially when the assets are highly integrated or essential for the firm’'s core operations.

Behavioral remedies require the firm to modify its conduct, such as by terminating exclusive contracts,
providing non-discriminatory access, or refraining from certain pricing practices. Behavioral remedies often
include “commitments” that the firm voluntarily offers to the authority in exchange for a more lenient
decision. The effectiveness of behavioral remedies depends on robust monitoring and enforcement
mechanisms. In some cases, authorities impose “periodic reporting” obligations, requiring the firm to
submit detailed data on its compliance.

Monitoring is the process by which competition authorities oversee the implementation of remedies.
Monitoring can be conducted by the authority itself, by an independent third party, or by a “monitor”
appointed as part of the settlement. The monitor’s role includes collecting data, verifying compliance, and
reporting any breaches. Effective monitoring helps ensure that the remedial measures achieve their
intended competition-preserving outcomes. However, monitoring can be resource-intensive and may raise
confidentiality concerns for the firm.

Structural break-up is an extreme remedy where a dominant firm is split into separate entities to restore
competition. The most famous historical example is the 1982 break-up of AT&T in the United States, which
resulted in the creation of the “Baby Bells.” Break-ups are rare and usually reserved for cases where other
remedies are insufficient to address entrenched market power. The decision to order a break-up involves
complex considerations, including the impact on employment, innovation, and consumer welfare.

Compliance risk assessment is a systematic evaluation of a company's exposure to competition law
violations. The assessment typically examines business processes, contractual arrangements, and market
strategies to identify potential red flags. Companies may use checklists, conduct interviews with key
personnel, and review transaction histories. A thorough risk assessment enables firms to prioritize
compliance resources, implement targeted training, and develop mitigation strategies. In multinational
corporations, the assessment must account for the varying legal standards across jurisdictions.

Training and awareness are essential components of a compliance program. Training sessions may cover
topics such as “identifying cartel risks,” “handling sensitive information,” and “understanding merger filing
obligations.” Effective training is interactive, uses real-world scenarios, and is regularly updated to reflect
legal developments. Awareness campaigns can also include internal newsletters, intranet portals, and
compliance hotlines. The goal is to embed a culture of competition-law compliance throughout the
organisation, from senior management to frontline staff.

Whistleblower mechanisms provide a confidential channel for employees or external parties to report
suspected competition violations. Many jurisdictions, including the EU, have introduced legal protections for
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whistleblowers, shielding them from retaliation. Whistleblower incentives, such as monetary rewards, can
further encourage reporting. However, firms must ensure that whistleblower processes are secure, comply
with data-privacy regulations, and are not misused for frivolous claims.

Risk-based enforcement is a strategy employed by competition authorities to allocate resources efficiently.
Authorities prioritize investigations based on the severity of the alleged infringement, the potential harm to
consumers, and the likelihood of successful enforcement. Risk-based approaches may involve “screening
tools” that analyse market data, complaint patterns, and economic indicators. This method enables
authorities to focus on high-impact cases while maintaining a deterrent effect across the broader business
community.

International cooperation is vital for addressing competition violations that cross borders. Mechanisms such
as "mutual legal assistance,” “joint investigations,” and “exchange of information” facilitate coordinated
action. The “Joint Investigation Teams” (JITs) model, used by the EU and several non-EU states, allows
authorities to share evidence and conduct simultaneous raids. Cooperation also extends to “extraterritorial
jurisdiction,” where a country asserts authority over conduct that occurs abroad but has a substantial effect
on its domestic market. While cooperation enhances enforcement effectiveness, it also raises sovereignty

and procedural concerns.

Economic analysis is the backbone of modern competition law. Economists assist in defining markets,
measuring concentration, estimating damages, and predicting the effects of mergers. Tools such as “price
elasticity,” "consumer surplus,” and “counterfactual simulations” are commonly employed. For example, in a
merger review, an economist may construct a “Merger Simulation Model” to predict post-merger price
changes under various competitive scenarios. The challenge lies in obtaining reliable data, selecting
appropriate assumptions, and communicating complex economic concepts to judges and policymakers.

Quantitative thresholds are often used as “guidelines” for enforcement decisions. In the EU, a market share
above 40% may trigger a “presumption of dominance.” In the United States, a “market share of 50% or
more” is commonly cited as a benchmark for dominance, though it is not determinative. Thresholds provide
clarity but can also be overly rigid, potentially leading to “bright-line” decisions that ignore contextual
factors. Authorities increasingly stress that thresholds are “starting points” rather than absolute rules.

"o

Qualitative factors complement quantitative measures. Factors such as “brand loyalty,” “switching costs,”
“innovation capacity,” and “access to essential inputs” can influence a firm’'s market power. For instance, a
firm with a strong brand may enjoy “customer lock-in" that enhances its ability to raise prices, even if its
nominal market share is modest. Qualitative analysis requires a nuanced understanding of industry
dynamics and may involve expert testimony, market surveys, and case studies.

Efficiencies defence allows firms to argue that a conduct or merger yields pro-competitive benefits that
outweigh any anticompetitive effects. Efficiencies must be “verifiable,” “structural,” and “sufficiently
beneficial” to consumers. In merger cases, efficiencies may include cost reductions, innovation synergies, or
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improved product quality. The burden of proof typically rests with the parties asserting the defence.
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