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Contract Formation and Interpretation

Offer is the first essential step in the creation of a contract. An offer is a clear, unequivocal expression of
willingness to be bound on certain terms, made with the intention that it will become a binding agreement
if accepted. In construction law, an offer may be presented as a tender, a quotation, or a letter of intent. For
example, a contractor submits a tender to a developer specifying the price, scope, and schedule for a
residential project. The tender is an offer that, if the developer accepts it, forms the basis of a contract. The
offer must be distinguished from an invitation to treat, which is merely an invitation for others to make
offers, such as an advertisement or a catalogue. A common challenge in construction projects is the
distinction between a genuine offer and a preliminary negotiation, especially when parties exchange
multiple drafts of documents. If a party later claims that a document was only a negotiation, the court will
examine the language used, the context, and the parties’ conduct to determine whether a true offer existed.

Acceptance follows the offer and must be communicated to the offeror in a manner prescribed by the offer
or, in the absence of such prescription, in a reasonable manner. Acceptance must be unequivocal and match
the terms of the offer; any variation creates a counter‑offer rather than a valid acceptance. In the
construction sector, acceptance is often signalled by the issuance of a signed contract, a letter of
acceptance, or the commencement of work. For instance, when a developer signs and returns a contractor’s
tender, that signature constitutes acceptance. However, complications arise when acceptance is implied by
conduct. If a contractor begins mobilising equipment and ordering materials after receiving a tender, the
developer’s silence may be interpreted as acceptance if the contract expressly states that performance will
constitute acceptance. The principle of “acceptance by performance” is particularly relevant to
time‑sensitive construction projects where immediate commencement is critical.

Consideration refers to something of value exchanged between the parties, which distinguishes a contract
from a gratuitous promise. In construction contracts, consideration is typically the payment of the contract
price in exchange for the contractor’s performance of the works. Consideration can be monetary, but it may
also consist of a promise to refrain from an action, a transfer of property, or the provision of services. A
practical illustration is a developer’s promise to pay a fixed sum for the erection of a building, while the
contractor promises to deliver the completed structure according to the specifications. The doctrine of
consideration can be problematic when parties attempt to modify a contract without new consideration. In
many jurisdictions, including Mauritius, a variation that merely adjusts the schedule or adds minor works
may be enforceable even without fresh consideration, provided the variation is documented and agreed
upon according to the contract’s variation clause.

Intention to Create Legal Relations is the requisite mental attitude of the parties that the agreement will be
legally binding. In commercial contexts, such as construction, the presumption is that the parties intend to
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be legally bound, unless expressly stated otherwise. The opposite presumption applies in domestic or social
agreements. For example, a contractor and a client negotiating a “friendly” arrangement for a small
renovation may lack the requisite intention, whereas a formal building contract for a multi‑million‑dollar
project will almost certainly possess that intention. Courts will assess the language used, the form of the
document, and the surrounding circumstances to infer intention. A frequent challenge is the presence of
“subject to contract” clauses, which indicate that the parties do not intend the document to be binding until
a formal contract is executed. Such clauses can be decisive in determining whether a preliminary document
creates enforceable obligations.

Capacity denotes the legal ability of a party to enter into a contract. In Mauritius, as in many common‑law
jurisdictions, individuals must be of legal age (18 years) and of sound mind. Corporations must have the
requisite authority, typically conferred by their constitution or by a resolution of the board. In construction
projects, capacity issues often arise with joint ventures, special purpose vehicles, and subcontractors. A
subcontractor that is a newly incorporated company may lack the experience or financial standing to fulfil
its obligations, raising questions about its capacity to bind itself. Moreover, the doctrine of ultra‑vires may
be invoked if a company undertakes activities beyond its stated objects. However, modern statutes often
provide that such actions are valid if ratified by the shareholders, but the contracting party may still suffer
loss if the subcontractor cannot perform.

Legality requires that the subject matter of the contract be lawful. A construction contract that involves the
erection of a building in contravention of zoning regulations, environmental statutes, or safety standards is
void or voidable. The principle of illegality also extends to contracts that facilitate a crime, such as an
agreement to use substandard materials in order to defraud a client. In Mauritius, the Construction
Contracts Act and related statutes impose mandatory compliance with health, safety, and environmental
obligations. Failure to incorporate these obligations in the contract may render the agreement
unenforceable. Practically, parties must conduct due diligence to ensure that the project site is appropriately
zoned, that all permits are obtained, and that the design complies with applicable codes before finalising
the contract.

Formalities encompass the statutory requirements for a contract to be enforceable. Certain construction
contracts must be in writing, for example, those involving the sale of land or the creation of a long‑term
lease. The Mauritian Civil Code, influenced by French law, may require notarisation for certain real‑property
transactions. While many construction contracts are executed as written agreements signed by the parties,
oral contracts are still enforceable in principle, though proving their terms is considerably more difficult. The
written form provides evidential certainty and facilitates the inclusion of essential clauses such as
dispute‑resolution mechanisms, payment schedules, and variation procedures. A common pitfall is reliance
on informal communications, such as emails or text messages, which may not satisfy the statutory
formalities required for certain types of contracts, leading to disputes over the existence or terms of an
agreement.

Standard Form Contracts are pre‑drafted agreements prepared by industry bodies, professional
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associations, or government agencies. In construction, widely used standard forms include the FIDIC suite,
the NEC contracts, and the JCT contracts. These documents contain boilerplate provisions covering risk
allocation, payment, variations, and dispute resolution. The advantage of standard forms is that they
provide a tested framework, reducing the time and cost of drafting bespoke contracts. However, the use of
standard forms also presents challenges. Parties must understand the default allocations of risk, as they may
favour one side over the other. For example, the FIDIC “Red Book” places significant risk on the contractor
for delays caused by the employer, while the “Yellow Book” shifts more responsibility to the employer for
design defects. Misunderstanding these allocations can lead to costly litigation. Therefore, parties should
tailor standard forms to reflect the specific realities of the project and their commercial objectives.

Conditions are terms that are essential to the contract’s performance; a breach of a condition typically
entitles the innocent party to terminate the contract and claim damages. In construction contracts,
conditions often include the requirement to obtain permits, the obligation to provide a performance bond,
and the duty to commence work by a specified date. For instance, a clause stating that the contractor must
commence construction within 30 days of receiving the notice to proceed is a condition. Failure to meet this
deadline may allow the employer to terminate the agreement. The distinction between a condition and a
warranty is crucial; a warranty is a less essential term, breach of which gives rise only to a claim for damages,
not termination. Courts assess the parties’ intent, the language used, and the consequences of
non‑performance to classify a term as a condition or a warranty.

Warranties are subsidiary promises that guarantee the quality, fitness, or performance of the works. In
construction, warranties may cover the durability of materials, compliance with specifications, or the
absence of latent defects. For example, a contractor may warrant that all concrete will achieve a
compressive strength of 30 MPa after 28 days. If the concrete fails to meet this standard, the employer may
claim breach of warranty and seek remedial work or compensation. Warranties are typically subject to a
“defect liability period” during which the contractor must remedy any defects identified. A practical
challenge is the enforcement of warranties after the defect liability period expires, especially when latent
defects become apparent years later. Parties often negotiate extended warranties or “maintenance periods”
to address such concerns.

Representations are statements made by one party to induce the other to enter into the contract. If a
representation turns out to be false, the injured party may have a claim for misrepresentation. In
construction, representations frequently arise during the pre‑contractual phase. A developer may represent
that the site is free of hazardous materials, while a contractor may rely on that assertion when preparing its
bid. If the site later proves contaminated, the contractor may claim that the developer’s misrepresentation
caused it to incur additional costs. Remedies for misrepresentation include rescission of the contract and
damages. The distinction between a representation and a term of the contract is important; a term is
incorporated into the contract and carries contractual liability, whereas a representation may give rise to
tort liability if negligent or fraudulent.

Pre‑contractual Liability refers to the obligations that arise before the formal contract is executed. This area
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is governed by the doctrine of “promissory estoppel” and by statutory provisions on negligent
misstatement. In construction, parties often exchange extensive information during the design and
procurement stages. If a party makes a promise that the other party relies upon to its detriment, the
promisor may be estopped from later denying the promise. For example, a client may promise to provide a
certain amount of funding for a project; if the contractor proceeds based on that promise and later the
client withdraws the funding, the contractor may invoke estoppel to recover losses. The challenge lies in
proving reliance and detriment, particularly where the parties have not yet formalised their relationship.

Estoppel is an equitable doctrine that prevents a party from denying a representation or promise if another
party has relied on it and suffered a loss. In construction, estoppel commonly arises in the context of “letter
of intent” (LOI) documents. An LOI may state that the parties intend to enter into a formal contract and that
the contractor may commence work in the interim. If the client later refuses to sign the formal contract, the
contractor may rely on the LOI and claim that the client is estopped from denying the existence of an
enforceable agreement. However, estoppel requires clear evidence of the representation, reliance, and
resulting loss, and it may be limited by contractual clauses that expressly reserve the right to negotiate final
terms.

Quantum Meruit is a Latin term meaning “as much as he has earned.” It provides a remedy where a contract
is incomplete, void, or unenforceable, allowing a party to recover the reasonable value of services
performed. In construction, quantum meruit claims often arise when a contractor has performed work under
a contract that has been terminated for breach. The contractor may sue for the value of the work completed
up to the date of termination, even if the contract does not expressly provide for such a claim. The
calculation of quantum meruit typically involves the market rate for the services rendered, the cost of
materials, and any overheads. A challenge is establishing the appropriate valuation, especially when the
contractor’s work is highly specialised and there is no readily available market price.

Implied Terms are provisions that are not expressly written into the contract but are read into it by law,
custom, or the parties’ conduct. In construction contracts, implied terms may arise from statutes, such as the
implied duty to perform work with reasonable skill and care, or from industry customs, such as the implied
obligation to provide a site that is safe for workers. For example, even if not expressly stated, a contractor is
impliedly required to comply with occupational health and safety regulations. Courts also imply terms that
are necessary to give business efficacy to the contract. The “officious bystander” test is often applied: if an
imagined bystander suggested the term at the time of contracting, the parties would have agreed to it, the
term is implied. The risk of relying on implied terms is that they may be interpreted differently by each
party, leading to disputes.

Performance refers to the fulfilment of contractual obligations. In construction, performance is measured
against the specifications, drawings, and schedule set out in the contract. Successful performance usually
results in the issuance of a “practical completion” certificate, which marks the point at which the works are
sufficiently complete for the employer to occupy or use the building. The contractor is then entitled to the
final payment, subject to any deductions for defects. However, performance may be hindered by unforeseen
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circumstances, such as extreme weather, supply chain disruptions, or regulatory changes. The contract
typically contains a “force majeure” clause that addresses such events, allowing the parties to suspend or
adjust performance without being in breach.

Force Majeure is a contractual provision that relieves parties from liability for non‑performance when an
extraordinary event beyond their control prevents performance. Typical force majeure events include natural
disasters, war, riots, and government actions. In Mauritius, the concept of force majeure is recognised under
the Civil Code and is frequently incorporated into construction contracts. A well‑drafted force majeure
clause will define the events covered, require notice within a specified period, and outline the
consequences, such as extensions of time or suspension of obligations. The practical challenge lies in
proving that the event qualifies as force majeure and that the party could not have mitigated its effects.
Courts will scrutinise the causal link between the event and the failure to perform, as well as the party’s
efforts to minimise disruption.

Termination is the ending of the contractual relationship before the completion of the works. Termination
may be by mutual agreement, by clause (for example, for breach, insolvency, or convenience), or by
operation of law. In construction contracts, termination clauses are often heavily negotiated. A termination
for breach typically requires a prior notice of default and a reasonable cure period. If the default is not
remedied, the innocent party may issue a termination notice. Termination for convenience allows one party,
usually the employer, to end the contract without assigning fault, subject to compensation for the
contractor’s losses. The challenge is determining the amount of compensation, which may include the cost
of work performed, profit on the remaining work, and demobilisation costs. Termination can also trigger
“liquidated damages” provisions or “penalty” clauses, which must be assessed for enforceability.

Novation is the substitution of a new contract for an existing one, with the consent of all parties, thereby
extinguishing the original contract. In construction, novation is common when a project is transferred from
one contractor to another, or when a client undergoes corporate restructuring. For example, a developer
may novate the contract from a parent company to a subsidiary, thereby transferring all rights and
obligations. The effect of novation is that the new party steps into the shoes of the original party, and any
prior liabilities are discharged. A practical difficulty is ensuring that the novation agreement is executed
correctly, with clear reference to the original contract and an explicit statement that all obligations are
transferred.

Assignment is the transfer of contractual rights from one party (the assignor) to another (the assignee). In
construction, assignment of the right to receive payment is a frequent practice, especially when contractors
use factoring companies to improve cash flow. The assignor remains liable for the performance of any
obligations unless a novation is effected. Assignment may be restricted by a clause in the contract, which
can prohibit or limit the ability to assign rights without the other party’s consent. The challenge for the
assignee is to verify that the assignor has a valid entitlement and that no security interests or liens impair
the assigned right. Failure to conduct proper due diligence can result in non‑payment and costly litigation.
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Subcontract refers to an agreement whereby a contractor engages another party to perform part of the
work. Subcontracts are integral to large construction projects, allowing the main contractor to delegate
specialised tasks such as electrical installation, façade work, or landscaping. Subcontract terms are often
governed by the main contract, which may impose “flow‑down” provisions that require the subcontractor to
adhere to the same obligations as the main contractor, including insurance, health and safety, and
dispute‑resolution clauses. A common challenge is the “cascade” of risk: the main contractor may be held
liable to the client for the subcontractor’s breach, even if the subcontractor is at fault. Therefore, careful
drafting of subcontract agreements and appropriate risk allocation is essential.

Indemnity is a contractual promise to compensate the other party for loss or damage arising from specified
events. In construction contracts, indemnities frequently cover third‑party claims, such as injuries to workers,
damage to neighbouring properties, or intellectual‑property infringement. For example, a contractor may
indemnify the employer against any claims arising from the contractor’s negligence. Indemnities may be
“mutual” or “unilateral,” and they may be “limited” or “unlimited” in scope. The enforceability of indemnities
depends on clarity and reasonableness; overly broad indemnities may be struck down as unconscionable.
Practically, parties must ensure that the indemnity aligns with the insurance coverage they hold, to avoid
gaps that could expose them to unexpected liability.

Liquidated Damages are pre‑determined sums stipulated in the contract to be payable by the breaching
party for specific breaches, typically delay in completion. The purpose is to provide certainty and avoid the
need to prove actual loss. In construction, liquidated damages clauses often specify a daily rate payable for
each day of delay beyond the agreed completion date. For a high‑rise building, the daily rate may be set at
a level that reflects the employer’s anticipated loss of rental income, financing costs, and reputational
damage. Courts will enforce liquidated damages if the amount is a genuine pre‑estimate of loss and not a
penalty. The challenge lies in drafting a clause that accurately reflects the likely loss while remaining
enforceable. Overly punitive rates may be deemed penalties and thus invalid.

Penalty Clause is a provision that imposes a sum on the breaching party that is disproportionate to any
legitimate loss, intended to deter breach rather than compensate. While many jurisdictions, including
Mauritius, allow parties to include penalty clauses, courts will generally refuse to enforce them if they are
punitive. In construction contracts, penalty clauses may be disguised as “liquidated damages” but be
excessive relative to the actual harm caused by delay. For example, a clause that imposes a fixed amount of
10 % of the contract price for each day of delay is likely to be deemed a penalty. The practical implication is
that parties must carefully calibrate liquidated damages to reflect a reasonable estimate of loss, and
consider alternative remedies such as performance bonds for serious breaches.

Variation is a change to the scope, price, or schedule of the contract after it has been executed. Variations
are inevitable in construction projects due to design changes, site conditions, and regulatory requirements.
Most standard forms include a variation clause that sets out the procedure for issuing and approving
variations, often requiring a written instruction from the employer and a revised price or time extension. For
instance, a client may request an additional floor to be added after the foundation has been laid; the
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contractor would submit a variation proposal detailing the extra cost and the impact on the programme. A
key challenge is controlling the cost of variations, as they can lead to disputes over whether the variation
was properly authorised, the method of valuation, and the entitlement to extensions of time. Proper
documentation and timely communication are essential to mitigate these risks.

Extension of Time (EOT) is a contractual mechanism that grants the contractor additional time to complete
the works when delays arise beyond the contractor’s control. An EOT is usually linked to a variation or a
force‑majeure event. The contractor must notify the employer within a prescribed period, providing details
of the cause of delay and the additional time required. The employer may then grant an extension, often
after assessing the contractor’s claim and any supporting evidence. Failure to obtain an EOT can result in the
contractor being liable for liquidated damages for the days of delay. A common dispute involves the
quantification of delay and the attribution of responsibility, especially when multiple parties contribute to
the delay. Accurate record‑keeping, such as daily logs and progress reports, is critical for substantiating an
EOT claim.

Dispute‑Resolution Clause outlines the mechanism by which parties will resolve disagreements arising from
the contract. In construction, the preferred methods include negotiation, mediation, adjudication,
arbitration, and litigation. The clause may specify a hierarchy, for example, “the parties shall first attempt to
resolve the dispute through mediation, failing which, the dispute shall be referred to arbitration under the
Rules of the International Chamber of Commerce.” The choice of forum influences cost, speed, and
enforceability. Arbitration is popular for its confidentiality and finality, while adjudication, particularly under
Mauritian law, offers a rapid, interim remedy that allows the project to continue while the dispute is being
resolved. A practical challenge is ensuring that the clause is enforceable and that the selected forum has
jurisdiction over the parties and the subject matter.

Governing Law identifies the legal system that will be applied to interpret the contract and resolve disputes.
In cross‑border construction projects, parties often choose a neutral jurisdiction, such as English law, for its
predictability and extensive case law. However, when the project is located in Mauritius, parties may elect
Mauritian law to reflect local statutes and judicial practice. The governing law clause must be clear, as
ambiguity can lead to jurisdictional disputes. A related concept is “choice of jurisdiction,” which determines
which courts or arbitral institutions have authority to hear the case. For example, a contract may state that
any dispute shall be governed by Mauritian law and submitted to the Commercial Court of Port Louis. The
challenge is aligning the governing law with the dispute‑resolution mechanism to avoid conflicts that could
delay the resolution of a claim.

Jurisdiction refers to the authority of a particular court or tribunal to hear a case. In construction contracts,
jurisdiction clauses are essential for providing certainty about where litigation or arbitration will take place.
A jurisdiction clause may specify exclusive jurisdiction (the only forum that may hear the dispute) or
non‑exclusive jurisdiction (allowing multiple forums). For projects involving foreign investors, parties may
prefer arbitration in a neutral seat, such as Singapore, to avoid perceived bias in local courts. However,
Mauritian courts have jurisdiction over matters arising within the territory, especially when statutory
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provisions confer mandatory jurisdiction, such as in matters of public safety. The practical issue is ensuring
that the chosen jurisdiction is enforceable and that any award or judgment can be recognized and enforced
in the relevant jurisdictions.

Arbitration is a private dispute‑resolution process in which an independent arbitrator or panel renders a
binding decision, known as an award. Arbitration is widely used in construction contracts because it offers
confidentiality, flexibility, and enforceability under the New York Convention. The arbitration clause should
specify the rules (e.g., ICC, LCIA), the number of arbitrators, the seat of arbitration, and the language of the
proceedings. For example, a clause may provide for a three‑member tribunal seated in Mauritius, applying
Mauritian law. The parties must also consider the “arbitration agreement” – the separate agreement that
creates the arbitration relationship – and ensure it is valid and enforceable. A common challenge is the cost
and duration of arbitration, especially when parties engage in extensive procedural battles before reaching
the merits. Effective case management and clear procedural timelines can mitigate these issues.

Adjudication is a fast‑track dispute‑resolution method, particularly prevalent in civil‑law jurisdictions, which
provides a provisional decision that is binding until the dispute is finally resolved by arbitration or litigation.
In Mauritius, adjudication is recognised under the Construction Contracts Act, enabling parties to refer
disputes to an adjudicator for a quick determination, typically within 30 days. The adjudicator’s decision is
enforceable as a judgment, but parties retain the right to seek a final determination later. Adjudication is
especially useful for payment disputes, allowing contractors to obtain interim relief to maintain cash flow.
The practical difficulty lies in the limited scope of adjudicators’ authority and the need for parties to comply
with the decision promptly, or risk enforcement actions.

Security of Performance encompasses mechanisms such as performance bonds, parent‑company
guarantees, and retention of monies to ensure that the contractor fulfills its obligations. A performance
bond, issued by an insurer or bank, provides the employer with a guarantee that the contractor will
complete the works as agreed. If the contractor fails, the bond can be called upon to compensate the
employer. Retention is a percentage of each progress payment withheld until practical completion, serving
as a financial incentive for the contractor to rectify defects. The challenge is balancing the contractor’s need
for cash flow against the employer’s need for security. Over‑reliance on retention can strain the contractor’s
finances, while insufficient security may expose the employer to significant risk if the contractor defaults.

Payment Schedule outlines the timing, method, and conditions for the contractor’s remuneration.
Construction contracts commonly use milestone payments tied to the achievement of specific stages, such
as “foundation completed,” “superstructure topped out,” and “practical completion.” The schedule may also
incorporate “interim payments” based on measured work, with a final payment due upon issuance of the
completion certificate. Late payment can trigger interest charges, suspension of work, and even termination.
A frequent dispute arises over the assessment of progress, particularly when the employer’s engineer issues
a measurement that the contractor contests. Clear definitions of “measured work,” “certified value,” and
“payment notice” are essential to avoid such conflicts.
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Retention is a portion of each progress payment, typically 5–10 %, retained by the employer until the
contractor has remedied any defects. Retention serves as a financial guarantee that the contractor will
complete the works to the required standard. The contract should specify the conditions for releasing
retention, such as the issuance of a practical completion certificate and the successful completion of the
defect liability period. In some jurisdictions, statutory limits apply to the amount and duration of retention.
A practical challenge is the “retention trap,” where contractors are left with insufficient cash flow because
the retained sums are not released promptly, leading to financial distress and potential insolvency.

Defect Liability Period (DLP) is a defined period after practical completion during which the contractor must
rectify any defects that arise. The length of the DLP varies, often ranging from six months to twelve months,
depending on the nature of the works and the contractual risk allocation. During the DLP, the contractor is
obligated to repair or replace defective items at its own cost. The employer typically issues a “notice of
defect,” and the contractor must respond within a reasonable time. Failure to remedy defects may lead to
the employer engaging a third party to perform the work, with the contractor liable for the additional cost.
A challenge is distinguishing between minor “snagging” items and major defects that affect the building’s
functionality, as the contractor’s liability may differ accordingly.

Insurance is a critical component of risk management in construction contracts. Typical policies include
“all‑risks” insurance for the works, “public liability” insurance for third‑party injury or damage, “professional
indemnity” for design errors, and “workers’ compensation” for employee injuries. The contract will allocate
the responsibility for obtaining and maintaining each type of insurance, and will require the parties to
provide certificates of insurance before commencement. In Mauritius, the Insurance Act and related
regulations impose mandatory insurance for certain construction activities, such as high‑rise buildings. A
practical issue is ensuring that the coverage limits are sufficient to cover potential losses, and that the
policies are not subject to exclusions that could undermine the contract’s risk allocation.

Force‑Majeure Event is a specific subset of events that trigger the force‑majeure clause. While the generic
term “force majeure” covers any unforeseeable circumstance, many contracts define a list of events, such as
earthquakes, hurricanes, strikes, or governmental embargoes. The clause will usually require the affected
party to give prompt notice, provide evidence of the event, and specify the impact on performance. The
effect may be a suspension of obligations, an extension of time, or in extreme cases, termination of the
contract. In practice, parties may attempt to invoke force majeure for events that are merely inconvenient,
leading to disputes over the applicability of the clause. Courts will examine the foreseeability, externality,
and inevitability of the event to determine whether it qualifies as force majeure.

Change Order is a written instruction that modifies the contract’s scope, price, or schedule. In many
jurisdictions, a change order is synonymous with a variation, but it often refers specifically to a document
issued by the architect or engineer authorising the change. The change order will detail the additional work,
the revised cost, and any impact on the programme. Failure to issue a formal change order can result in the
contractor bearing the cost of additional work, leading to disputes. Effective change management requires a
clear process for submitting, reviewing, approving, and documenting change orders, as well as a robust
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system for tracking the associated costs.

Retention Money is the accumulated sum of retained amounts held by the employer. The contract should
specify the mechanism for releasing retention money, often in two stages: a portion released upon practical
completion, and the remainder released after the defect liability period, subject to the contractor’s
satisfactory performance. In some jurisdictions, statutory provisions require the employer to place retention
money in a separate trust account to protect the contractor’s interests. A practical difficulty arises when the
employer withholds retention beyond the contractual period, either due to disputes over defects or financial
considerations, creating cash‑flow problems for the contractor.

Notice of Claim is a formal communication required by many contracts before a party can commence legal
proceedings. The notice outlines the nature of the claim, the amount sought, and the factual basis. For
example, a contractor may issue a notice of claim for additional payment due to a variation, specifying the
extra cost and supporting documentation. The contract will typically prescribe a time limit for serving the
notice, such as 28 days from the date the cause of action arose. Failure to serve a timely notice may
prejudice the claimant’s ability to recover, as the contract may provide that the claim is barred.
Consequently, diligent record‑keeping and adherence to notice provisions are essential to preserve rights.

Substantial Completion is a milestone indicating that the works are sufficiently complete for the employer
to occupy or use the building for its intended purpose, even though minor defects may remain. The
determination of substantial completion is often made by the architect or a certifying authority, who issues
a certificate confirming the status. The issuance of this certificate typically triggers the start of the defect
liability period, the release of a portion of retention, and the entitlement to final payment, subject to any
adjustments. A common dispute concerns the precise point at which substantial completion occurs,
especially when the employer wishes to occupy the premises but the contractor argues that certain critical
elements are incomplete. Clear contractual definitions and objective criteria for substantial completion help
mitigate such disagreements.

Practical Completion is similar to substantial completion but may have a more specific legal effect,
particularly in jurisdictions that recognise a statutory definition. Practical completion often marks the
moment when the contractor has fulfilled its primary obligations, and the employer can take possession,
even if minor items remain to be corrected. The contract may provide that the contractor remains liable for
the cost of completing any outstanding work, but the employer’s liability for payment is triggered at
practical completion. The distinction between practical and substantial completion can be subtle, and the
contract should define the terms to avoid ambiguity. In practice, parties may negotiate a “certificate of
practical completion” that includes a list of outstanding items, thereby providing a clear record of what
remains to be done.

Retention Release is the process by which the employer returns the retained sums to the contractor. The
contract will stipulate the conditions for release, often requiring the contractor to submit a final account, a
compliance certificate, and evidence that all defects have been remedied. In some cases, a portion of
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retention may be released upon issuance of the practical completion certificate, with the balance released
after the defect liability period. The timing of retention release is critical for the contractor’s cash flow,
especially for smaller firms that rely on the retained amount to settle subcontractor invoices. Delays in
retention release can lead to disputes, and the contractor may seek interest on the withheld amount if the
contract provides for such a remedy.

Performance Bond is a guarantee issued by a bank or insurer that the contractor will fulfill its contractual
obligations. If the contractor defaults, the bond can be called upon to cover the cost of completing the
works, up to the bond’s limit. Performance bonds are common in public‑sector projects, where the
employer requires additional security. The bond typically includes a “notice of default” provision, allowing
the employer to issue a notice to the contractor, followed by a period to cure the default before the bond is
called. A practical challenge is that invoking a performance bond can be a lengthy process, involving the
bond issuer, the contractor, and the employer, and may result in costly litigation if the contractor disputes
the default. Therefore, clear contractual provisions governing bond invocation are essential.

Parent‑Company Guarantee is a promise by a parent corporation to honour the obligations of its subsidiary,
often used when the subsidiary lacks sufficient financial standing. In construction contracts, a
parent‑company guarantee may be required to supplement a performance bond or retention. The
guarantee provides the employer with an additional source of recourse in the event of contractor default.
However, the enforceability of such guarantees depends on the jurisdiction’s rules on corporate liability and
the specific wording of the guarantee. In Mauritius, the Civil Code permits guarantees, but the guarantee
must be in writing and signed by the guarantor. Practical issues include assessing the financial health of the
parent company and ensuring that the guarantee is not subject to limitations that could render it
ineffective.

Termination for Convenience allows the employer to end the contract without assigning fault, usually
subject to compensation for the contractor’s incurred costs and a reasonable profit margin. This clause is
particularly valuable in projects where the employer may need to cancel the works due to changing
business needs, financing issues, or regulatory changes. The contract will specify the notice period, the
method of calculating compensation, and any obligations regarding the return of equipment or site
restoration. While termination for convenience offers flexibility to the employer, it can be costly for the
contractor, who may have invested significant resources in mobilising for the project. Negotiating a fair
compensation formula, often based on the “percentage of completion” method, is essential to balance the
interests of both parties.

Termination for Breach occurs when one party fails to perform a fundamental contractual obligation, giving
the innocent party the right to terminate. In construction contracts, breach may involve failure to pay, failure
to deliver works on time, or failure to rectify defects. The terminating party must usually provide a notice of
breach, specifying the default and granting a cure period, unless the breach is deemed “repudiatory.” A
repudiatory breach is a serious breach that goes to the root of the contract, allowing immediate
termination. For example, a contractor that abandons the site without justification may be in repudiatory
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breach, permitting the employer to terminate without a cure period. The terminating party must act
promptly, as undue delay may be construed as acceptance of the breach.

Repudiatory Breach is a breach so fundamental that it destroys the contractual relationship, allowing the
innocent party to treat the contract as terminated. In construction, a repudiatory breach may involve the
contractor refusing to continue work, or the employer refusing to provide the site or make payments. The
doctrine is based on the principle that the contract’s essential purpose has been frustrated. The innocent
party may either accept the breach and terminate, or affirm the contract and seek performance. The
decision to accept or affirm depends on the commercial context, the feasibility of performance, and the
potential damages. Courts will examine the severity of the breach, the parties’ conduct, and any contractual
provisions that define what constitutes a repudiatory breach.

Damages are monetary compensation awarded to the injured party for loss suffered as a result of breach. In
construction, damages may be “direct
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