GSBF

Greenwich School of
Business and Finance

Change your life. Start from here

Graduate Certificate in Construction Law (United Kingdom)

Arbitration Practice

Arbitration is a consensual dispute-resolution process in which the parties agree to submit their dispute to
one or more neutral decision-makers, known as arbitrators, rather than to a court. In the construction
sector, arbitration is favoured for its speed, technical expertise, and ability to keep commercial sensitivities
confidential. The process begins when the parties execute an Arbitration Agreement, which may be a
stand-alone contract or a clause embedded in a construction contract. For example, a joint venture
agreement for a high-rise tower might contain a clause stating that any dispute “shall be finally resolved by
arbitration under the LCIA Rules, with the seat in London.” This simple provision creates a binding
framework that dictates the procedural and substantive law that will govern the dispute.

Arbitrator refers to the individual(s) appointed to hear the case and render a decision, called an award.
Arbitrators are typically experienced construction lawyers, engineers, or former judges with specialised
knowledge of building contracts, procurement methods, and industry standards. Their role is not merely to
act as a judge; they also manage the proceedings, issue procedural orders, and ensure that the arbitration
proceeds efficiently. In practice, parties often select arbitrators through a mutual agreement, or they may
rely on an institution’s appointment mechanism. A common challenge is ensuring the arbitrator’s
Independence and Impartiality, especially when the arbitrator has previously acted as counsel for one of the
parties in a related project. The Arbitration Act 1996 (UK) imposes strict disclosure duties to mitigate such
conflicts.

Arbitration Agreement is the contractual instrument that creates the arbitration relationship. It must be in
writing, signed by the parties, and sufficiently clear to be enforceable. The agreement typically specifies the
seat of arbitration, the governing law, the number of arbitrators, and the applicable arbitration rules. For
instance, a construction contract may state: "Any dispute arising out of or in connection with this contract
shall be referred to arbitration under the ICC Rules, with the seat in London, and the law of England and
Wales shall apply.” The precision of the agreement is crucial because any ambiguity may lead to
jurisdictional disputes, delaying resolution and increasing costs.

Seat (or Place of Arbitration) designates the legal jurisdiction whose courts will supervise the arbitration. It is
distinct from the venue, which is the physical location where hearings are held. The seat determines which
national law governs procedural matters such as the arbitrator's appointment, the issuance of interim
measures, and the enforcement of the award. Choosing London as the seat, for example, subjects the
arbitration to the Arbitration Act 1996, which provides a robust framework for judicial assistance and limited
grounds for challenge. A common challenge is the “forum-shopping” effect, where parties select a seat with
a perceived favorable legal regime, potentially creating tension with the other party’s expectations.

Venue refers to the actual location where the arbitration hearing takes place. While the seat is a legal
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concept, the venue may be a conference centre in Manchester, a hotel in Edinburgh, or even a virtual
platform for remote hearings. The venue is usually selected for convenience, cost considerations, and the
availability of suitable facilities. In construction disputes involving cross-border projects, parties might
choose a neutral venue to avoid any perception of bias. The venue can affect the logistics of document
production, the availability of expert witnesses, and the overall duration of the arbitration.

Arbitration Clause is a contractual provision that obliges the parties to resolve disputes by arbitration rather
than litigation. It is a critical drafting element in construction contracts, and its wording can significantly
influence the scope and effectiveness of the arbitration process. A well-drafted clause will define the scope
of disputes covered, specify the arbitration rules, identify the seat, and address matters such as
confidentiality and cost allocation. For example, a clause stating “All disputes, including those relating to
delay, payment, and quality, shall be finally resolved by arbitration” is broader than one limited to “disputes
concerning the interpretation of the contract.” Poorly drafted clauses may lead to “split-court” scenarios
where some issues are litigated while others are arbitrated, increasing complexity and expense.

Arbitration Rules are the procedural guidelines issued by an arbitration institution or drafted ad hoc by the
parties. Prominent institutional rules include the LCIA Rules, ICC Rules, and CIETAC Rules. These rules set out
timelines for submissions, the format of hearings, the powers of the arbitrators, and the procedures for cost
awards. For example, the LCIA Rules provide a default timetable that allows the claimant to serve a notice of
arbitration within 28 days of the dispute arising, followed by a 30-day period for the respondent to file a
defence. Understanding the nuances of each rule set is essential for effective case management. A challenge
arises when the parties’ expectations about procedural flexibility clash with the rigidity of certain
institutional rules, potentially leading to disputes over procedural orders.

Institutional Arbitration is a form of arbitration administered by a recognised institution, such as the London
Court of International Arbitration (LCIA) or the International Chamber of Commerce (ICC). The institution
provides administrative support, appoints arbitrators (if the parties cannot agree), and ensures compliance
with its rules. Institutional arbitration is often preferred in construction disputes because the institutions
have specialised panels of arbitrators with construction expertise, and they offer established mechanisms for
handling issues like document production and expert evidence. However, institutional arbitration can be
more costly due to administrative fees, and the parties may have less control over certain procedural
aspects compared to ad hoc arbitration.

Ad Hoc Arbitration occurs without the involvement of an institution; the parties themselves determine the
procedural framework, often relying on the UNCITRAL Arbitration Rules or a bespoke set of procedures.
This approach can be more flexible and cost-effective, particularly for smaller projects or when the parties
have a long-standing relationship. Nonetheless, the lack of an overseeing institution can lead to procedural
disputes, such as disagreements over the appointment of arbitrators or the handling of interim measures. In
practice, parties may combine ad hoc arbitration with the assistance of a “rules-provider” to mitigate these
challenges.
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Award is the final, binding decision rendered by the arbitrators. It may be a final award, addressing all
substantive issues, or an interim award, dealing with provisional matters such as security for costs or
injunctions. The award must be in writing, signed by the arbitrators, and delivered to the parties. It typically
includes the reasoning, the amount awarded (if any), and the costs order. For example, an award in a
construction delay dispute might order the contractor to pay liquidated damages calculated at £1,500 per
day for each day of delay, together with interest and costs. Awards are enforceable under the New York
Convention, but challenges to an award may arise on limited grounds, such as procedural unfairness or
excess of jurisdiction.

Interim Award is an order issued by the arbitral tribunal before the final award, intended to preserve the
status quo, protect assets, or provide temporary relief. Common interim measures include appointing a
security for costs, granting an injunction to prevent demolition of a structure, or ordering the preservation
of evidence. The ability to obtain interim relief varies depending on the seat’s legal framework; for instance,
English law provides robust mechanisms for interim measures, whereas some jurisdictions may require the
arbitrators to rely on the parties’ agreement. A practical challenge is that interim awards may be subject to
enforcement by national courts, and delays in obtaining court assistance can undermine the effectiveness of
the measure.

Costs in arbitration encompass the fees of the arbitrators, administrative charges, legal counsel fees, expert
witness fees, and other disbursements. Cost allocation is typically addressed in the arbitration agreement,
which may stipulate that the losing party pays the prevailing party’s costs (the “costs-following-the-event”
principle). However, the tribunal has discretion to allocate costs based on conduct, complexity, and the
parties’ financial positions. In construction arbitration, costs can quickly become substantial due to the need
for technical experts and extensive document production. Managing costs effectively requires early
budgeting, clear cost-allocation provisions, and strategic decisions about the scope of expert evidence.

Costs Order is the part of the award that determines how the arbitration costs are to be borne. The order
may allocate costs proportionally, order one party to pay the full costs, or make an apportionment based on
the parties’ conduct. For example, a costs order may state that the claimant shall pay 60 % of the total costs,
reflecting the claimant’s partial success. The costs order is enforceable and can be challenged on limited
grounds, such as procedural irregularity. A frequent challenge in construction arbitration is the
“costs-inflation” argument, where a party claims that the costs awarded are excessive or not reasonably
incurred.

Confidentiality is a key advantage of arbitration, particularly in the construction industry where commercial
sensitivities and proprietary designs are at stake. Confidentiality can be built into the arbitration agreement,
the institutional rules, or the award itself. For instance, the LCIA Rules contain a confidentiality clause that
obliges parties, arbitrators, and the institution to keep the proceedings confidential, unless the parties agree
otherwise. However, confidentiality is not absolute; courts may order disclosure of arbitration documents in
certain circumstances, such as when the award is being enforced or when public interest considerations
arise. Practically, parties must be vigilant in drafting confidentiality provisions to avoid inadvertent
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disclosures.

Jurisdiction in the context of arbitration refers to the authority of the national courts of the seat to intervene
in the arbitration process. Under the Arbitration Act 1996, English courts have a supervisory role, which
includes granting interim measures, assisting with the taking of evidence, and enforcing or setting aside
awards. The jurisdictional framework is essential for ensuring that the arbitration proceeds smoothly and
that parties have recourse to judicial assistance when needed. A common challenge is “forum-shopping”
where a party seeks to shift the arbitration to a jurisdiction with more favourable judicial support,
potentially leading to jurisdictional disputes and delays.

Governing Law is the substantive law that the arbitrators apply to resolve the dispute. It is usually specified
in the arbitration agreement or, if omitted, determined by the tribunal based on the closest connection
principle. In construction contracts, the governing law may be English law, Scots law, or the law of a foreign
jurisdiction, depending on the parties’ preferences and the location of the project. The choice of governing
law influences the interpretation of contract terms, the calculation of damages, and the application of
statutory provisions such as the Construction Act 1996. Misalignment between the governing law and the
seat can create procedural complexities, especially when the two legal systems have divergent approaches
to issues like interest rates or limitation periods.

Procedural Order is a directive issued by the tribunal to manage the conduct of the arbitration. It may set
timelines for the exchange of pleadings, order the production of documents, or determine the hearing
schedule. Procedural orders are essential tools for maintaining efficiency and preventing unnecessary
delays. For example, a procedural order might require the claimant to submit a detailed statement of claim
within 30 days, and the respondent to file a defence within 45 days thereafter. Failure to comply with
procedural orders can lead to sanctions, including the dismissal of claims or the exclusion of evidence. In
practice, parties must be proactive in meeting deadlines and may negotiate extensions when justified.

Procedural Directions are similar to procedural orders but are often less formal, providing guidance on
specific aspects of the arbitration, such as the format of witness statements or the method of electronic
document exchange. They are typically issued at the early stages of the arbitration to establish a clear
procedural timetable. For construction disputes, procedural directions may address the handling of large
volumes of technical documentation, imposing limits on the number of expert reports, or setting out the
procedures for site inspections. The challenge lies in balancing thoroughness with cost-effectiveness,
ensuring that procedural directions do not become overly burdensome.

Evidentiary Hearing is a hearing focused on the taking of evidence, usually in the form of witness testimony
and expert reports. In construction arbitration, evidentiary hearings are crucial for establishing the factual
matrix of a dispute, such as the cause of a structural defect or the extent of delay. The hearing may be
conducted in person, by video conference, or through written submissions, depending on the tribunal’s
discretion. Effective preparation for an evidentiary hearing includes the careful drafting of witness
statements, the preparation of expert reports, and the strategic use of cross-examination. A frequent
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challenge is the "document overload” problem, where parties submit massive volumes of documents,
making it difficult for the tribunal to focus on the most relevant evidence.

Expert Witness is a specialist appointed by a party to provide technical opinions on matters within their
expertise, such as structural engineering, cost estimation, or building regulations. Expert reports are central
to many construction arbitrations, as they translate complex technical issues into understandable evidence
for the tribunal. The expert’s role is to assist the tribunal, not to advocate for the party, and the report must
be impartial. In practice, parties often engage multiple experts, leading to “dueling experts” scenarios.
Managing these conflicts requires careful selection of experts, clear briefing, and, where possible, the use of
joint expert reports to reduce costs and simplify the evidentiary process.

Party refers to any entity that has a legal interest in the arbitration, typically the contracting parties in a
construction project. Parties may include the main contractor, the employer (owner), subcontractors,
consultants, and financiers. In multi-party construction projects, the arbitration agreement may stipulate
that all parties are bound by a single arbitration clause, or it may allow for separate agreements. The
inclusion of multiple parties can raise procedural challenges, such as coordinating the service of documents,
aligning cost contributions, and managing differing procedural preferences. Effective case management
often involves the consolidation of claims or the joinder of parties to streamline the arbitration.

Subcontractor is a party that performs a portion of the work under a contract with the main contractor.
Subcontractors frequently become involved in arbitration when disputes arise over payment, quality, or
delays. The contractual chain of causation is critical; a subcontractor may have a direct contract with the
main contractor but an indirect contractual relationship with the employer. Arbitration clauses must be
drafted to clearly indicate whether subcontractors are bound by the same arbitration agreement as the
main contractor. Failure to do so can lead to “non-arbitrable” disputes, forcing parties to resort to litigation
for certain issues.

Joint Statement is a document prepared by the parties, often with the assistance of the tribunal, that
outlines the agreed facts, the issues in dispute, and the procedural timetable. The joint statement serves as
a roadmap for the arbitration, facilitating early case management and reducing the likelihood of procedural
disputes. In construction arbitration, the joint statement may include a detailed chronology of the project, a
schedule of critical milestones, and a list of disputed items such as variations, extensions of time, and
liquidated damages. Preparing a comprehensive joint statement requires cooperation between the parties
and can significantly improve the efficiency of the arbitration.

Procedural Calendar is a schedule that outlines all key dates in the arbitration, including deadlines for
pleadings, document production, expert reports, and hearings. The calendar is usually agreed upon by the
parties and the tribunal and is incorporated into the procedural directions. In complex construction
disputes, the procedural calendar may span several months, with multiple interim deadlines. Maintaining
adherence to the calendar is essential to avoid delays and cost overruns. A common challenge is the
“extension request” phenomenon, where parties seek to extend deadlines for strategic reasons, potentially
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undermining the efficiency of the arbitration.

Hearing is the formal session where parties present their case, examine witnesses, and make oral arguments
before the arbitrators. Hearings can be conducted in person, via video link, or, in limited circumstances, on a
written basis. In construction arbitration, hearings often involve technical presentations, site inspections, and
detailed cross-examination of experts. The hearing schedule may be divided into phases, such as claimant’s
case, respondent’s case, and rebuttal. Effective hearing preparation includes the development of concise
opening statements, the use of visual aids (e.g., diagrams, BIM models), and rehearsals of witness
examinations. Logistical challenges, such as coordinating the attendance of overseas experts, can increase
costs and extend the arbitration timeline.

Cross-Examination is the questioning of a witness by the opposing party to test the credibility, reliability,
and relevance of the evidence presented. In construction arbitrations, cross-examination of expert witnesses
is a critical tool for challenging technical opinions. Skilled cross-examination can reveal inconsistencies,
highlight alternative methodologies, and undermine the weight of an expert's conclusions. However,
aggressive cross-examination may also alienate the tribunal if perceived as overly hostile. Practitioners must
balance thoroughness with professionalism, focusing on the most persuasive lines of attack. A frequent
challenge is the "expert fatigue” issue, where multiple rounds of questioning can dilute the impact of expert
evidence.

Witness Statement is a written account provided by a factual witness, outlining their observations, actions,
and knowledge relevant to the dispute. Witness statements are exchanged between the parties and form
part of the evidentiary record. In construction disputes, witnesses may include project managers, site
supervisors, quantity surveyors, and subcontractors. The statements must be clear, concise, and supported
by documentary evidence where possible. Parties may seek to amend witness statements to reflect new
information, but such amendments must be disclosed promptly to avoid procedural objections. The tribunal
may reject statements that are overly voluminous or lack relevance, emphasizing the importance of focused
disclosure.

Document Production is the process by which parties request and exchange relevant documents, such as
contracts, drawings, emails, and invoices. Effective document production is vital in construction arbitration,
where large volumes of technical and commercial records exist. The parties may agree on a "document
production schedule” that sets out the categories of documents to be produced, the format (electronic or
hard copy), and the timeframes. Disputes often arise over the scope of production, confidentiality of
proprietary information, and the burden of producing voluminous data sets. The tribunal’s powers to order
production are limited by the seat’s procedural law, and parties may need to seek court assistance for
enforcement.

Disclosure is the broader concept encompassing both document production and the revelation of relevant
facts. Under English law, parties have a duty of disclosure to provide all material that is relevant to the
dispute, unless protected by privilege. In arbitration, disclosure is governed by the procedural orders of the
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tribunal and the institutional rules, which may impose more flexible standards than courts. A practical
challenge is the "privilege claim” in construction disputes, where parties assert that certain communications
(e.g., legal advice) are protected. The tribunal must balance the need for full disclosure with the preservation
of privileged material, often resulting in a “redacted” approach.

Procedural Fairness is a fundamental principle that requires the arbitration process to be conducted in a
manner that is impartial, transparent, and gives each party a reasonable opportunity to present their case.
Procedural fairness is enshrined in the Arbitration Act 1996 and is a ground for setting aside an award if
violated. In construction arbitration, procedural fairness may be threatened by excessive delays, unequal
access to experts, or unilateral procedural orders. Practitioners must ensure that procedural timelines are
realistic, that both parties have equal opportunities to submit evidence, and that the tribunal remains
neutral throughout.

Procedural Delay refers to any unnecessary postponement in the arbitration process, which can increase
costs and undermine the efficiency of dispute resolution. Delays may stem from parties’ failure to meet
deadlines, the tribunal’s indecision on procedural matters, or the need for extensive document production.
The Arbitration Act 1996 empowers the tribunal to impose sanctions for non-compliance, including cost
penalties or the dismissal of claims. Managing procedural delay requires proactive case management, clear
communication, and, where necessary, the use of interim applications to the tribunal for enforcement of
procedural orders.

Enforcement is the process of giving effect to an arbitral award, typically through the courts of the
jurisdiction where the assets are located. In the United Kingdom, enforcement is governed by the
Arbitration Act 1996, which provides a streamlined procedure for registering and enforcing awards. The
New York Convention facilitates cross-border enforcement, allowing an award made in one signatory state
to be recognised and enforced in another. For construction disputes, enforcement may involve seizing bank
accounts, placing liens on property, or obtaining court orders for specific performance. A common
challenge is the “public policy” defence, where a court may refuse enforcement if the award is deemed
contrary to the public policy of the enforcing jurisdiction.

Recognition is the legal acknowledgement by a court that an arbitral award is valid and enforceable.
Recognition is a prerequisite to enforcement. Under the New York Convention, recognition is generally
mandatory unless the award falls within one of the limited grounds for refusal, such as lack of proper notice
or the award being in conflict with a prior settlement. In the UK, the court’s role is largely administrative,
focusing on ensuring that the award complies with the procedural requirements of the Arbitration Act 1996.
Challenges to recognition are rare but can arise in complex construction disputes involving alleged fraud or
corruption.

New York Convention (formally the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, 1958) is the cornerstone of international arbitration, providing a uniform framework for the
enforcement of foreign awards. The United Kingdom is a signatory, and the Convention’s provisions are
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incorporated into the Arbitration Act 1996. The Convention requires courts to recognise and enforce awards
unless one of the narrowly defined exceptions applies, such as the award being contrary to the public policy
of the enforcing state. For construction practitioners, the Convention offers a reliable mechanism for
securing cross-border recovery, but it also imposes a duty to ensure that the arbitration agreement
complies with the Convention'’s formalities.

UK Arbitration Act 1996 is the primary legislative framework governing arbitration in England and Wales.
The Act sets out the powers of the tribunal, the duties of the parties, and the limited grounds for
challenging an award. Key provisions include Section 1 (definition of arbitration), Section9 (jurisdiction of
the tribunal), Section 68 (powers of the tribunal, including interim measures), Section 69 (powers to order
costs), Section 84 (grounds for setting aside an award), and Section 85 (appeal rights). Understanding the
Act is essential for construction practitioners, as it influences procedural strategy, cost allocation, and the
enforceability of awards. For example, Section 68 empowers arbitrators to order the preservation of
evidence, which is crucial in disputes involving large technical records.

Section 1 of the Arbitration Act defines arbitration as “the process of determining a dispute by means of a
decision of an arbitral tribunal.” This definition underpins the entire statutory framework and clarifies that
the process must be conducted by a neutral third party, rather than a court. The provision also confirms that
the parties’ agreement to arbitrate is binding and enforceable, forming the basis for the arbitration clause’s
validity.

Section9 establishes the jurisdiction of the arbitral tribunal, stating that the tribunal has the authority to
determine the existence and validity of the arbitration agreement, as well as any matters relating to the
arbitration, unless the parties have agreed otherwise. This provision gives arbitrators the power to decide on
challenges to their own jurisdiction, a critical point in construction disputes where parties may attempt to
evade arbitration by questioning the scope of the arbitration clause.

Section 68 grants the tribunal wide powers to order interim measures, including the preservation of assets,
the appointment of experts, and the taking of evidence. The section also allows the tribunal to order the
parties to provide security for costs. In construction arbitration, Section 68 is frequently invoked to secure
documents, preserve a site, or prevent the demolition of a structure pending resolution of the dispute.

Section 69 deals with the tribunal’s authority to order costs, including the costs of the arbitration, legal fees,
and expenses incurred by the parties. The section provides that the tribunal may award costs in a manner it
considers just, taking into account the conduct of the parties and the complexity of the case. This discretion
is essential for managing the often significant expenses associated with construction arbitrations.

Section 84 outlines the limited grounds on which an award may be set aside, such as lack of jurisdiction,
procedural irregularity, or the award being contrary to public policy. The narrow scope of Section 84 reflects
the policy of finality in arbitration and underscores the importance of careful procedural compliance to
avoid jeopardising the enforceability of the award.
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Section 85 provides for a limited right of appeal on a point of law, but only if the parties have expressly
agreed to such a right in the arbitration agreement. In construction arbitration, parties rarely include an
appeal provision, preferring the finality and speed of arbitration. However, when complex legal issues arise,
parties may negotiate a limited appeal mechanism to ensure that critical legal errors can be corrected.

Arbitration Tribunal is the collective term for the arbitrators hearing the dispute. The tribunal may consist of
a sole arbitrator or a panel of three arbitrators, depending on the agreement. The tribunal’'s composition
influences the decision-making process; a three-member panel may provide a broader range of expertise,
while a sole arbitrator can expedite the proceedings. The tribunal’s authority includes determining
procedural matters, assessing evidence, and issuing the award. In construction disputes, the tribunal often
includes a technical arbitrator with engineering experience, alongside a legal arbitrator to address
contractual and legal issues.

Tribunal Chair is the lead arbitrator in a panel, responsible for coordinating the tribunal’s work, conducting
hearings, and drafting the award. The chair’s role is pivotal in ensuring procedural efficiency and
maintaining the coherence of the decision. In practice, the chair may also act as a mediator, encouraging
the parties to reach settlement before the final award. The chair’s impartiality and independence are
scrutinised throughout the arbitration, particularly when the chair has prior relationships with any party.

Tribunal Members are the other arbitrators who sit alongside the chair in a multi-member panel. Their
contribution may focus on technical expertise, legal analysis, or industry experience. The selection of
members is strategic; parties may nominate an arbitrator with a background in project management to
address schedule-related disputes, while another member may bring expertise in procurement law to
handle variation claims. The dynamics among tribunal members can affect the deliberation process, and
parties should be aware of potential deadlocks, which can be resolved by the chair's casting vote if the rules
provide for it.

Panel is another term for the group of arbitrators constituting the tribunal. Institutions often maintain a
pre-approved panel of arbitrators with specific expertise. For construction arbitration, institutions such as
the LCIA maintain panels of engineers, architects, and construction lawyers. Parties may request a specific
panel composition to ensure that the tribunal possesses the requisite technical knowledge. However,
reliance on a pre-selected panel may limit flexibility, and parties must balance the desire for expertise with
the need for procedural autonomy.

Seat of Arbitration is synonymous with the legal seat and determines the procedural law that governs the
arbitration. The seat's significance extends to the enforceability of interim measures, the availability of court
assistance, and the grounds for setting aside an award. Selecting London as the seat provides access to a
well-developed legal framework, experienced courts, and a supportive arbitration infrastructure. Conversely,
selecting a less-developed jurisdiction may pose challenges in obtaining interim relief or enforcing the
award, especially in cross-border construction projects.
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Institutional Rules are the procedural guidelines issued by arbitration institutions. The most commonly used
rules in UK construction arbitration include the LCIA Rules, ICC Rules, and the Arbitration Act’s “Ad Hoc”
procedural provisions. Each set of rules contains provisions on the number of arbitrators, the timetable for
submissions, the conduct of hearings, and the cost allocation. For example, the LCIA Rules provide a default
timetable that can be accelerated by agreement, while the ICC Rules allow for a “fast-track” procedure for
disputes under £500,000. Practitioners must be familiar with the nuances of each rule set to advise clients
effectively.

Institutional Arbitration involves the administration of the arbitration by an institution, which provides
logistical support, appoints arbitrators, and ensures compliance with its rules. The institution’s role can be
particularly valuable in construction disputes where the parties require a neutral administrator to manage
complex document exchanges, site inspections, and expert appointments. However, institutional arbitration
also incurs administrative fees, which can be substantial for large-scale projects. Parties must weigh the
benefits of institutional support against the additional costs and potential loss of procedural flexibility.

Ad Hoc Arbitration is conducted without institutional administration, relying on the parties’ agreement on
procedural matters. The UNCITRAL Arbitration Rules are frequently used as a flexible framework for ad hoc
arbitration. In construction cases, ad hoc arbitration can be advantageous when the parties have a high
degree of trust and wish to minimise costs. Nevertheless, the absence of an institution may lead to
procedural disputes, such as disagreements over the appointment of arbitrators or the handling of interim
measures. To mitigate these risks, parties often include detailed procedural clauses in the arbitration
agreement.

Arbitration Costs encompass all expenses incurred during the arbitration, including arbitrator fees,
administrative fees (if institutional), counsel fees, expert fees, and ancillary costs such as travel and
accommodation. Construction arbitrations are often cost-intensive due to the need for technical experts,
extensive document production, and site inspections. Effective cost management requires early budgeting,
clear cost-allocation provisions in the arbitration clause, and strategic decisions about the scope of expert
evidence. Parties may also consider “cost-capping” clauses to limit exposure, though such caps must be
realistic to avoid compromising the quality of the adjudication.

Security for Costs is a mechanism whereby the tribunal orders a party to provide a financial guarantee to
cover the other party’s costs, should the claimant’s case be unsuccessful. This tool is particularly relevant in
construction arbitrations where the claimant may be a small subcontractor with limited financial resources,
and the respondent is a large developer. The tribunal may order security for costs under Section 68 of the
Arbitration Act, taking into account the claimant’s financial position and the merits of the case. Failure to
provide adequate security can result in the suspension of the arbitration or adverse cost orders.

Interim Measures are provisional orders issued by the tribunal to preserve the status quo, protect assets, or
prevent irreparable harm pending the final award. In construction disputes, common interim measures
include orders to refrain from commencing demolition, to preserve documents, or to appoint an
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independent expert to assess work completed. The ability to obtain interim measures depends on the seat's
legal framework; English law provides strong support for such orders, while other jurisdictions may be more
restrictive. Practitioners must be prepared to support interim applications with compelling evidence of
urgency and potential harm.

Injunctive Relief is a specific type of interim measure that restrains a party from taking a particular action,
such as proceeding with demolition or altering a structure. Injunctive relief is often sought in construction
disputes to prevent the loss of evidence or to protect completed work. The tribunal’s power to grant
injunctive relief is derived from its authority under Section 68 of the Arbitration Act. However, obtaining an
injunction may require the claimant to demonstrate a serious risk of irreparable damage and that damages
would be an inadequate remedy.

Stay of Proceedings is a court order that suspends ongoing litigation while arbitration proceeds. Parties may
seek a stay to avoid parallel proceedings, reduce costs, and preserve the finality of the arbitration outcome.
Under English law, the court will grant a stay if the arbitration agreement is valid and the arbitration is
"sufficiently advanced.” In construction disputes, stays are common when parties have already commenced
litigation in the High Court, but subsequently agree to refer the matter to arbitration. The stay can be lifted
if the arbitration is delayed or fails to progress, ensuring that the parties are not left without a remedy.

Consolidation is a procedural tool allowing multiple related arbitrations to be merged into a single
proceeding, thereby avoiding inconsistent awards and economising on costs. Consolidation is particularly
relevant in large construction projects where multiple contracts give rise to separate disputes. The tribunal
may order consolidation if the disputes share common issues of fact or law, and the parties consent.
Institutional rules, such as those of the ICC, provide specific provisions for consolidation. A challenge in
consolidation is coordinating the participation of multiple parties, each with distinct interests, and ensuring
that the consolidated procedure remains manageable.

Joinder is the addition of a third party to an existing arbitration, typically because the third party has a legal
interest in the dispute. In construction arbitration, a subcontractor or a supplier may be joined if their
conduct is central to the dispute. The arbitration agreement must contain a clause permitting joinder, or the
existing parties must consent to the addition. Joinder can complicate the arbitration, increasing the number
of parties, extending timelines, and raising cost considerations. However, it can also promote a
comprehensive resolution by addressing all related claims in a single forum.

Substitution occurs when an arbitrator is replaced due to resignation, death, or disqualification. The
substitution process is governed by the arbitration agreement and the applicable rules. Under the
Arbitration Act, an arbitrator may be removed for lack of independence or impartiality, and a replacement
must be appointed promptly to avoid procedural delays. In construction arbitration, substitution may be
necessary if an arbitrator's expertise becomes insufficient due to the emergence of new technical issues. The
parties must agree on a replacement, or the institution may intervene to appoint a suitable arbitrator.
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Conflict of Interest arises when an arbitrator has a personal or professional connection with a party that
could compromise impartiality. The Arbitration Act imposes a duty of disclosure, requiring arbitrators to
disclose any circumstances that might give rise to a reasonable doubt as to their independence. In
construction disputes, conflicts may stem from prior consultancy work, shared professional affiliations, or
financial interests. Failure to disclose conflicts can lead to the setting aside of the award under Section 84.
Practitioners must conduct thorough conflict checks before appointing arbitrators to mitigate this risk.

Impartiality is the requirement that arbitrators must not favour any party and must decide the dispute
based solely on the evidence and applicable law. Impartiality is closely linked to independence, but it also
encompasses the perception of fairness. In construction arbitration, impartiality may be challenged if an
arbitrator has previously acted as counsel for one of the parties in a related project, even if the prior
involvement does not legally disqualify them. Maintaining the appearance of impartiality is essential for the
credibility of the arbitration and for the enforceability of the award.

Independence refers to the arbitrator's freedom from external influences that could affect their
decision-making. Independence is a core principle enshrined in the UNCITRAL Model Law and reflected in
the Arbitration Act. An arbitrator must be free from any relationship that could compromise their
autonomous judgment. In practice, independence is assessed at the time of appointment and throughout
the arbitration. Any change in circumstances, such as the arbitrator acquiring a financial interest in the
outcome, must be disclosed promptly.

Confidentiality is a hallmark of arbitration, protecting the privacy of the parties, the details of the dispute,
and the award. Confidentiality provisions are typically embedded in the arbitration agreement and
reinforced by institutional rules. In construction arbitration, confidentiality is vital
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